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If a mutual agreement is reached, the
DE will give the permittee written ver-
ification of the authorization, includ-
ing the special conditions. If the per-
mittee furnishes information which
satisfies the DE’s concerns, the permit-
tee may proceed. If appropriate, the DE
may suspend the NWP authorization
while holding informal consultations
with the permittee.

(ii) If the DE’s concerns remain after
the informal consultation, the DE may
suspend a specific authorization under
an NWP by notifying the permittee in
writing by the most expeditious means
available that the authorization has
been suspended, stating the reasons for
the suspension, and ordering the per-
mittee to stop any activities being
done in reliance upon the authorization
under the NWP. The permittee will be
advised that a decision will be made ei-
ther to reinstate or revoke the author-
ization under the NWP; or, if appro-
priate, that the authorization under
the NWP may be modified by mutual
agreement. The permittee will also be
advised that within 10 days of receipt
of the notice of suspension, he may re-
quest a meeting with the DE, or his
designated representative, to present
information in this matter. After com-
pletion of the meeting (or within a rea-
sonable period of time after suspending
the authorization if no meeting is re-
quested), the DE will take action to re-
instate, modify, or revoke the author-
ization.

(iii) Following completion of the sus-
pension procedures, if the DE deter-
mines that sufficient concerns for the
environment, including the aquatic en-
vironment under the section 404(b)(1)
Guidelines, or other relevant factors of
the public interest so require, he will
revoke authorization under the NWP.
The DE will provide the permittee a
written final decision and instruct him
on the procedures to seek authoriza-
tion under a regional general permit or
an individual permit.

(3) The DE need not issue a public no-
tice when asserting discretionary au-
thority over a specific activity. The
modification, suspension, or revocation
will become effective by notification to
the prospective permittee.

§ 330.6 Authorization by nationwide
permit.

(a) Nationwide permit verification. (1)
Nationwide permittees may, and in
some cases must, request from a DE
confirmation that an activity complies
with the terms and conditions of an
NWP. DEs should respond as promptly
as practicable to such requests.

(2) If the DE decides that an activity
does not comply with the terms or con-
ditions of an NWP, he will notify the
person desiring to do the work and in-
struct him on the procedures to seek
authorization under a regional general
permit or individual permit.

(3) If the DE decides that an activity
does comply with the terms and condi-
tions of an NWP, he will notify the na-
tionwide permittee.

(i) The DE may add conditions on a
case-by-case basis to clarify compli-
ance with the terms and conditions of
an NWP or to ensure that the activity
will have only minimal individual and
cumulative adverse effects on the envi-
ronment, and will not be contrary to
the public interest.

(ii) The DE’s response will state that
the verification is valid for a specific
period of time (generally but no more
than two years) unless the NWP au-
thorization is modified, suspended, or
revoked. The response should also in-
clude a statement that the verification
will remain valid for the specified pe-
riod of time, if during that time period,
the NWP authorization is reissued
without modification or the activity
complies with any subsequent modi-
fication of the NWP authorization.
Furthermore, the response should in-
clude a statement that the provisions
of § 330.6(b) will apply, if during that
period of time, the NWP authorization
expires, or is suspended or revoked, or
is modified, such that the activity
would no longer comply with the terms
and conditions of an NWP. Finally, the
response should include any known ex-
piration date that would occur during
the specified period of time. A period of
time less than two years may be used if
deemed appropriate.

(iii) For activities where a state has
denied 401 water quality certification
and/or did not agree with the Corps
consistency determination for an NWP
the DE’s response will state that the
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proposed activity meets the terms and
conditions for authorization under the
NWP with the exception of a state 401
water quality certification and/or CZM
consistency concurrence. The response
will also indicate the activity is denied
without prejudice and cannot be au-
thorized until the requirements of
§§ 330.4(c)(3), 330.4(c)(6), 330.4(d)(3), and
330.4(d)(6) are satisfied. The response
will also indicate that work may only
proceed subject to the terms and condi-
tions of the state 401 water quality cer-
tification and/or CZM concurrence.

(iv) Once the DE has provided such
verification, he must use the proce-
dures of 33 CFR 330.5 in order to mod-
ify, suspend, or revoke the authoriza-
tion.

(b) Expiration of nationwide permits.
The Chief of Engineers will periodi-
cally review NWPs and their conditions
and will decide to either modify, re-
issue, or revoke the permits. If an NWP
is not modified or reissued within five
years of its effective date, it automati-
cally expires and becomes null and
void. Activities which have commenced
(i.e, are under construction) or are
under contract to commence in reli-
ance upon an NWP will remain author-
ized provided the activity is completed
within twelve months of the date of an
NWP’s expiration, modification, or rev-
ocation, unless discretionary authority
has been exercised on a case-by-case
basis to modify, suspend, or revoke the
authorization in accordance with 33
CFR 330.4(e) and 33 CFR 330.5 (c) or (d).
Activities completed under the author-
ization of an NWP which was in effect
at the time the activity was completed
continue to be authorized by that
NWP.

(c) Multiple use of nationwide permits.
Two or more different NWPs can be
combined to authorize a ‘‘single and
complete project’’ as defined at 33 CFR
330.2(i). However, the same NWP can-
not be used more than once for a single
and complete project.

(d) Combining nationwide permits with
individual permits. Subject to the fol-
lowing qualifications, portions of a
larger project may proceed under the
authority of the NWPs while the DE
evaluates an individual permit applica-
tion for other portions of the same
project, but only if the portions of the

project qualifying for NWP authoriza-
tion would have independent utility
and are able to function or meet their
purpose independent of the total
project. When the functioning or use-
fulness of a portion of the total project
qualifying for an NWP is dependent on
the remainder of the project, such that
its construction and use would not be
fully justified even if the Corps were to
deny the individual permit, the NWP
does not apply and all portions of the
project must be evaluated as part of
the individual permit process.

(1) When a portion of a larger project
is authorized to proceed under an NWP,
it is with the understanding that its
construction will in no way prejudice
the decision on the individual permit
for the rest of the project. Further-
more, the individual permit docu-
mentation must include an analysis of
the impacts of the entire project, in-
cluding related activities authorized by
NWP.

(2) NWPs do not apply, even if a por-
tion of the project is not dependent on
the rest of the project, when any por-
tion of the project is subject to an en-
forcement action by the Corps or EPA.

(e) After-the-fact authorizations. These
authorizations often play an important
part in the resolution of violations. In
appropriate cases where the activity
complies with the terms and conditions
of an NWP, the DE can elect to use the
NWP for resolution of an after-the-fact
permit situation following a consider-
ation of whether the violation being re-
solved was knowing or intentional and
other indications of the need for a pen-
alty. For example, where an unauthor-
ized fill meets the terms and conditions
of NWP 13, the DE can consider the ap-
propriateness of allowing the residual
fill to remain, in situations where said
fill would normally have been per-
mitted under NWP 13. A knowing, in-
tentional, willful violation should be
the subject of an enforcement action
leading to a penalty, rather than an
after-the-fact authorization. Use of
after-the-fact NWP authorization must
be consistent with the terms of the
Army/EPA Memorandum of Agreement
on Enforcement. Copies are available
from each district engineer.
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PART 334—DANGER ZONE AND
RESTRICTED AREA REGULATIONS

Sec.
334.1 Purpose.
334.2 Definintions.
334.3 Special policies.
334.4 Establishment and amendment proce-

dures.
334.5 Disestablishment of a danger zone.
334.6 Datum.
334.10 Gulf of Maine off Seal Island, Maine;

naval aircraft bombing target area.
334.20 Gulf of Maine off Cape Small, Maine;

naval aircraft practice mining range
area.

334.30 Gulf of Maine off Pemaquid Point,
Maine; naval sonobuoy test area.

334.40 Atlantic Ocean in vicinity of Duck Is-
land, Maine, Isles of Shoals; naval air-
craft bombing target area.

334.50 Piscataqua River at Portsmouth
Naval Shipyard, Kittery, Maine; re-
stricted areas.

334.60 Cape Cod Bay south of Wellfleet Har-
bor, Mass.; naval aircraft bombing target
area.

334.70 Buzzards Bay, and adjacent waters,
Mass.; danger zones for naval operations.

334.75 Thames River, Naval Submarine Base
New London, restricted area.

334.78 Rhode Island Sound, Atlantic Ocean,
approximately 4.0 nautical miles due
south of Lands End in Newport, RI; re-
stricted area for naval practice mine-
field.

334.80 Narragansett Bay, RI; restricted area.
334.85 New York Harbor, adjacent to the

Stapleton Naval Station, Staten Island,
New York; restricted area.

334.100 Atlantic Ocean off Cape May, N.J.;
Coast Guard Rifle Range.

334.110 Delaware Bay off Cape Henlopen,
Del.; naval restricted area.

334.120 Delaware Bay off Milford Neck;
naval aircraft bombing target area.

334.130 Atlantic Ocean off Wallops Island
and Chincoteague Inlet, Va.; danger zone.

334.140 Chesapeake Bay; U.S. Army Proving
Ground Reservation, Aberdeen, Md.

334.150 Severn River at Annapolis, Md.; ex-
perimental test area, U.S. Navy Marine
Engineering Laboratory.

334.160 Severn River, at U.S. Naval Acad-
emy Santee Basin, Annapolis, Md.; naval
restricted area.

334.170 Chesapeake Bay, in the vicinity of
Chesapeake Beach, Md.; firing range,
Naval Research Laboratory.

334.180 Patuxent River, Md.; restricted
areas, U.S. Naval Air Test Center, Patux-
ent River, Md.

334.190 Chesapeake Bay, in vicinity of
Bloodsworth Island, Md.; shore bombard-
ment, air bombing, air strafing, and
rocket firing area, U.S. Navy.

334.200 Chesapeake Bay, Point Lookout to
Cedar Point; aerial firing range and tar-
get areas, U.S. Naval Air Test Center,
Patuxent River, Md.

334.210 Chesapeake Bay, in vicinity of Tan-
gier Island; naval guided missiles test op-
erations area.

334.220 Chesapeake Bay, south of Tangier Is-
land, Va.; naval firing range.

334.230 Potomac River.
334.240 Potomac River, Mattawoman Creek

and Chicamuxen Creek; U.S. Naval Pro-
pellant Plant, Indian Head, Md.

334.250 Gunston Cove, at Whitestone Point,
Va.; U.S. Army restricted area.

334.260 York River, Va.; naval restricted
areas.

334.270 York River adjacent to Cheatham
Annex Depot, Naval Supply Center, Wil-
liamsburg, Va.; restricted area.

334.275 North and Southwest Branch, Back
River, Hampton, U.S. Air Force Base,
Langley, Va.; restricted area.

334.280 James River between the entrance
to Skiffes Creek and Mulberry Point,
Va.; army training and small craft test-
ing area.

334.290 Elizabeth River, Southern Branch,
Va.; naval restricted areas.

334.300 Hampton Roads and Willoughby
Bay, off Norfolk Naval Base; navy re-
stricted areas.

334.310 Chesapeake Bay, Lynnhaven Roads;
navy amphibious training area.

334.320 Chesapeake Bay entrance; naval re-
stricted area.

334.330 Atlantic Ocean and connecting wa-
ters in vicinity of Myrtle Island, Va.; Air
Force practice bombing, rocket firing,
and gunnery range.

334.340 Chesapeake Bay off Plumtree Island,
Hampton, Va.; Air Force precision test
area.

334.350 Chesapeake Bay off Fort Monroe,
Va.; firing range danger zone.

334.360 Chesapeake Bay off Fort Monroe,
Virginiaa; restricted area, U.S. Naval
Base and Naval Surface Weapon Center.

334.370 Chesapeake Bay, Lynnhaven Roads;
danger zones, U.S. Naval Amphibious
Base.

334.380 Atlantic Ocean south of entrance to
Chesapeake Bay off Dam Neck, Virginia;
naval firing range.

334.390 Atlantic Ocean south of entrance to
Chesapeake Bay; firing range.

334.400 Atlantic Ocean south of entrance to
Chesapeake Bay off Camp Pendleton,
Virginia; naval restricted area.

334.410 Albermarle Sound, Pamlico Sound,
and adjacent waters, N.C.; danger zones
for naval aircraft operations.

334.412 Albemarle Sound, Pamilico Sound,
Harvey Point and adjacent waters, NC;
restricted area.
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